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Red Hat seeks declaratory and other relief from this Court with respect to the Linux software
“product.” Red Hat, however, has no proprietary interest in, coutraciual right Lo, or control over the
“product” for which it seeks this Court’s interv;a-ntion. Not éoincidantally, this Linux product (i.e., the
Linux 2.4 and 2.5 kemnels) is the very subject of the SCO v. IBM litigation pending in Federal court in
Utah, Complaint, 1 22, 26-27. The Linux 2.4 and 2.5 kernels are developed, tested and ultimately
implemented and distributed under the General Public License (“GPL™), which prohibits Red Hat’s
proprietary interest and provides that they may be freely copied by anyone. Jd. at § 26. Red Hat’s
Complamnt and answer brief entirely gloss over its lack of ownership or praprietary interest in the Linux
2.4 and 2.5 kemels,

Red Hat, despite the complete absence of any ownershp rights whatsoever in the Linux kernels, secks
a declaration that these Linux kernels do not infringe SCO’s intellectual property rights. Similarly, Red
Hat secks redress based upon Lanham Act and state law claims, despite the fact that the Linux kernel is
provided to any and ali comers for free. Thig lack of ownership, combined with a careful review of
complete quotations and accurate statement.s of law, makes clear that Red Hat’s claims must fail.

L RED HAT'S CLAIMS FOR DECLARATORY JUDGMENT SHOULD BE
DISMISSED FOR LACK OF SUBJECT MATTER JURISDICTION.

In its opeming bref, SCO demonstrated that it never made any express or implied threats of
litigation against Red Hat and that the quotes cited by Red Hat for that proposition were incomplete and
inaccurate. In its answering brief, Red Hat does not address or explain its questionable editing of the
quotes it asﬁembled nor does it demonstrate “reasonable apprehension” of suit. Rather, it first sets forth
an incorrect statement of the standard of review on the declaratory judgment claims and then repeats
incessantly, without any support from the complete quotations, that SCO has threatened Red Hat and
Linux users with copyright infringement or misappropriation. When the proper standard is used and the
actual statements are analyzed and placed in context, it is clear that Red Hat has not alleged an objective

“reagonable apprehension” that SCO has threatened it or its customers with claims for copyright

RLF1-2659732-1



FROM RL&F o (FRI} 10, 10’@3 UT:08/8T. 17:04/N0. 4864907507 P 4

infringement or misappropriation,

A. On a Motion to Dismiss for Lack of Subject Matter Jurisdiction, the Court May Properly

Consider Evidentiary Matters Qutside the Pleadings,

Red Hat repeatedly claims that its selectively-edited allegations must be accepted as tme, Red

Hat Br, pp. 1, 6-8. In actuality, when factual questions concemning jurisdiction have been raised, the
Court need not accept the allegations in the complaint as true, but may logk behind the complaint and
view the evidence to determine whether a controversy exists. Indium Corp. of America v. Semi-Alloys,
Inc, 781 F.2d 879, 8R4 (Fed. Cir. 198%) (in deciding motion to dismiss for lack of subject matter
Jurisdiction, court:may consider evidentiary matters outside the pleadings); iternational Harvester v.
Deere & Co., 623 F.2d 1207, 1210 (7™ Cir. 1980); see also Field Container Co. v. Sommerville
Packaging Corp., 842 F.Supp 338, 341 n.3 (N.D. IIL. 1994) (plaintiff “has the burden of supporting the
allegations with cdmpetent pr:)of and demonstrating by a preponderance of evidence the existence of an
actual controversy.™)

Even if this Court .did not wish to consider evidentiary matters outside the pleadings, the
documents SCO has provided are merely the complete docurnents showing the entire quotes, which this
Court obviously can consider. See Fed.R.Evid. 408, Indeed, even under a traditional 12(b)(6) analysis, a
court may properly refer to the factual allegations contained m other documents, such as those referred to
1:n the Complamt and matters o'lf public record, if the claims of the plamntiff arc ‘bascd upon thosc
documents, fn Re Westinghouse Sec. Litig,, 90 F.3d 696, 707 (3d Cir. 1996)‘. This rule exists to prevent
“[t]he sitvation in which a plaintiff is able to maintain a claim of fraud by extracting an isolated statement
from a document and placing it in the corplaint, even though 1f the statement were examined in the full
context of the document, it would be clear .that the statement was not fraudulent.” In Re Burlington Couat
Factory, 114 F.3d 1410, 1426 (3d Cir. 1997); Pension Benefit Guar. Corp. v. White Consol, Indus., Inc.,
998 F.2d 1192, 1196 (3d Cir. 1993) (court may consider an undisputedly authentic document that a

defendant attaches as an exhihit to a motion to dismiss if the plaintiff's claims are based on the

RLF1-3659732-1



FRON 2147 - | FRIVIO10' 03 17:10/5T, 17:04/N0. 4864902507 © §

documnent). In short, this Court may properly consider all of the documents SCO submitted, particularly
since they contain the complete text of quotes used throughout Red Hat's Complaint and answer brief.

B. Red Hat Failed to Establish a Reasonable Apprehension that SCO Would Sue it for
Igfrincement or Misappropriation.

On-at least ten occasions in its answer brief, Red Hat claims that SCO threatened it with legal
action. Red Hat Br,, pp. 1 (twice), 2 (twice), 6, 9 (twice), 11, 12 (twice), 13. None of these assertions are
supported by the Complaint itself, Simply saying over and over in an answer brief that SCO threatened
Red Hat with legal action does not make it so. In fact, when this Couri compares Red Hat’s allegations of
purported threats of litiga;ion by 5CO (1Y 49-58) to the actual statements mh'dc:, It is clear that there has
never heen an actual threat of litigation against Red Hat. See SCO opening brief, pp. 9-14. Red Hat's
Complaint does not identify one letter or one statement ever made by SCO in which SCO threatened Red
Hat with suit. Noticleably absent from Red Hat's Complaint is the mention of any contact between it and
8CO until Red Hat’s CEQ sent SCO a letter demanding to sce the infringing code shortly before filing
this action. Complaint, 19. In the complete absence of any contact between the parties, Red Hat's claim
of a direct threat of litigation by 5CO is spetious,

As noted in 8CO’s opening brief, in the absence of a direct threat of litigation, courts lock to the
totality of circumstances to see if there is an objective “reasonable apprehension™ of being sued for
infringement. The facts and the law make clear that Red Hat has failed to meet ifs burden of al_leging
facts sufficient to prove an objective “reﬁsnﬁable apprehension.”

Red Hat begins this portion of its brief by mischaracterizing SCO’s discussion in its opening brief
about the “day of reckoning™ as merely being an issue of “timing.” This is wrong. Red Hat carefully
edited the full quote when it appeared in its Complaint by deleting the introductory clause that clarified
what was meant by the “day of reckoning” comment:

What he meant [by the day of reckoning] was that if SCO prevails in
their lawsuit with IBM, companies like Red Hat ... may need to revisit
their distributions and remove any UNIX system code from their
distributions and compensate SCO in some way for the sofiwate code

3
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that they benefited from by using our UNTX code.
Mozilla Article attached as Exhibit F to opening bricf. Thus, when the entire quote is read, it is clear that
the “day of reckoning” had nothing 0 do with any threat of litigation or the timing of any litigation, but
merely referred to the fact that a distributor like Red Hat may need to revisit its distributions and remove
any UNIX code from its distributions and compensate SCQ in some way for the use of SCO's UNIX
code.

In the face of this clear statement that does not remotely give rise to a threat of litigation against
it, Red Hat nonetheless claims that SCO is simply trying to avoid an “actual controversy” based upon the
timing of any purported legal action against Red Hat. This argument is wrong on the law and Red Hat
ciles (o inapposite authorify for its positibﬁ. Spéciﬁcally, in the cases Red Hat cites, jurisdiction for
declaratory relief existed because the parties seeking declaratory relief “had taken adverse positions with
their existing obligations,” detna Life Ins. Co. v, Haworth, 300 U.S. 227, 242 (1937); Maryland Cas. Co.
v. Consumers Fin, Serv. Inc. of Pa., 101 F.2d 514, 515-16 {3d Cir. 1938) (action between insurer and
insured to determine insurance coverage was proper subject for declaratory action), or because the
dcfer;dant did not contest that “reasonable apprehension” existed when the comblhjjlt was filed, United
Sweetener USA v. The NutraSweet Co.. 760 F.Supp 400, 404 (D.Del. 1991) (“['D;afendant] docs not
contest that reasonable apprehension existed when the complaint was filed”), or because the cases
involved a series of adversarial c0rfespondlence, including “an unmistakable threat of !it}"gation‘l“ MS
Health Inc. v. Vality Tech Inc., 59 F.Supp. 2d 454, 461 (ED. Pa. 1999). Here, conversely, SCO had
never contacted Red Hat, much less taken an adverse position with an existing obligation and SCQ had
never written any adversarial correspondence to Red Hat containing an unmistakahble threat of Iitigation:
indeed, it had never written Red Hat any correspondence at all. Moreover, SCO has vigorously contested
jurisdiction from the time the Complaint was filed. Thus, none of these cases provide Red Hat with any
support for jurisdiction in this case.

In the remaining case cited in this section, Red Hat flatly misrepresents the holding of the Third

4
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Circuit in The Salvation Army v. Dept. of Cmty. Affairs of the State of New Jersey, 919 F.2d 183 (3d Cir.
1990). According to Red Hat, “the Third Circuit held that, despite a state’s waiver of enforcement of
administrati\.fe regulations, it continued to be a ;;ossibility that suit would eventually be oommenced at
some future time by private beneficiaries.” Red Hat Br,, p.10. Red Hat continues ther, citing to the
concurring opinion, alleging that the threat of suit was sufficiently tangible and immediate. /4. The Third
Cireuit held to the contrary:

Nor do we believe the theoretical possibility of a suit aguinst TSA by a

program beneficiary provides justification for @ continuation of this

litigation insofar as the “waived” provisions are concerned.
* * *

Nothing in the current record indicates that TSA has been threatened

with suit by a former beneficiary or provides any other reason to believe

that TSA’s professed fear of a beneficiary suit is a realistic one.
Id at 193. Thus, contrary to Red Hat's misrepresentation about the holding, the Third Circuit clearly
requires a threatened lawsuit or that the professed fear of a lawsuit be a realistic one, As in The Salvation
Army, Red Hat has not identified a threatened lawsuit and, based upon the full text of the quotes of SCO
exccutives, Red Ilat's professed fear of a lawsuit is not a realistic one. Thus, consistent with the actual
holding of The Sa!vatzon Army Red Hat has not alleged an objective reasonable apprehension of litigation

and the cIaIms for dechratory relief must be disrmissed for lack of subject matter jurisdiction,

C. 8CO’s Contacts with Linux End Users Do Not Create a Reasonable Apprehension of Suit
Against Red Hat,

SCO had not contacted Red Hat before this case, much less threatened litigation. In an attempt to
get around this obvious defect i its Complaint, Red Hat argues that (1) there were threats to its customers
or potential customers and (2) licenses were offered by SCO to Linux users, so surely there must be an
“actual controversy.” Both of these arguments likewise fail to establish jurisdiction.

Red Hat relies upon paragraph 42 of its Complaint 1o claim that threats of litigation were made by
SCO in a letter sent to 1,500 actual or potential Linux users. However, in its atiempt to construct a threat

of suit against customers, Red Hat misleadingly juxiaposes twe sentences in the letter entirely out of
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context with each other, as follows:

SCO “believe(s] that Limex infringes on [its] Unix intellectual property
and other rights” ... and SCO *“intend[s] to aggressively protect and
enforce these rights and that [Tegal liability that may arise from the
Linux development process may also rest with the end user.”

Complaint, § 42.
This is a misrcpresentation of the content and meaning of the letter. This letter does not threaten
to sue customers, The full text of the relevant portion of the letter is as follows:
As a consequence of Linux’s unrestricted authoring process, it is not
surprising that Linux distributors do not warrant the legal integrity of the
Linux code provided to customers. Therefore legal liability that may

arise from the Linux development process may also rest with the end
user.

We believe that Linux infringes on our UNIX intellectual property tights

- and other rights. We inrend to aggressively protect and enforce these
rights. Consistent with this effort, on March 7, we initiated legal action
against IBM for alleged unfair competition and breach of contract with
respect 1o our UNIX rights. This case is pending in Utah Federal
Districr Court. As you are aware, this casc has been widely reported and
commented upon in the press. If you would like additional information,
a copy of the complaint and response may be viewed at our web site at
WWww.8cQ.comy/scosource. {emphasis added).

Letter attached as Exhibit C to SCOs opening brief.

When the letter is viewed as written, it is patently clear there is no threat of litigation by SCO
against any company using the Linux 2.4 and greater kernels. Rather, the letter makes clear that SCO is
aggressively protecting and enforcing its rights by filing suit against IBM, Moreover, the statement in
SCO’s letter that “legal liability that may arise from a Linux development process may also rest with the
end user,” similarly does not risc to a threat by SCO against Red Hat customers. This observation does
nothing mare than raise a theoretical question subject to various inlerpretations and legal arguments.
Clearly, this statement does not place a customer in reasonable apprehension of suit, since it does not

include an “unmistakable threat of litigation.”  IMS Health, 39 F.Supp. 2d at 461; see also Cylink v.

Schnorr, 939 F.Supp, 39, 41 (D.D.C. 1996) (where letter that stated that defendant was going to

RLF1-2659732-1
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“vigorously enforce [the] rights with regard to this patent,” invited company to negotiate for a license, and
stated that if company did not obtain a license, it should ccaéc marketing and sclling any products using
the technology, court did not find “reasonable apprehension” of suit).

Further, the cases cited by Red Hat in this section do not support Red Hat's efforts to creste

jurisdiction based upon purported threats to its customers. Red Hat initially relies upon Aralac, Ine, v.
Har Corp. of Am., 166 F 2d 286, 292-93 (3d Cir. 1948), This case, however, is factually distinguishable.
In fact, Aralac demonstrates why Red Hat cannot claim an actual controversy in this case. Imilially,
unlike the plaintiff in Arafec, Red Hat has not identified a single Red Hat customer that SCO has
allegedly charged with infringement. Tn dralac, the defendant had contacted one of plaintiff’s customers
(Stetson) and charged it with inﬁingement_, and the dispute was litigated, settled, and Stetson paid for a
license. I1d. at 292,
o Moreover, Aralac teaches that a controversy for patent infringement does not exist “where no
charge of infringement has been made against the product sold by plaintiff but against a process with
which plaintiff has had no connection.” Jd. at 203, This means that Red Hat carmot allege it is party to a
controversy involving the Linux 2.4 lcernel-or the 2.5 devalopment kernel because Red Hat does not have
a sutficient connection to that development process. Specifically, Red Hat has not alleged, and cannot
allege, that it is the “manufacturer” of the infringing product; zo wir: the Linux 2.4 and 2.5 kernels. In
fact, Red Hat's Complaint makes clear that Red Hat has'no ownership or control over the Linux 2.4 and
2 5 kemels and Red ITat will never be able to make such necessary allegations, Complaint, T4 22, 206,

A$ in Aralac, Red Hat’s Complaint makes clear that it has no say in the creation, development,
and implementation of the Linux 2.4 or 2.5 keenels, which are the subject of SCOs litigation against IBM
and SCO’s licensing efforts. Complaint §f 22-23, 26-27.) Rather, as touched upon 1 Red Hat’s
Complaint, what is or is not included in the kernel is dependent upon Linus Torvalds {and others at the

Open Source Development Lab), not with Red Hat, /d. Red Hat, as 1t has alleged, merely takes this

! Certainly, Red Hat has not alleged any such ownership or contro! over the Linux 2.4 or 2.5 kernels.

7
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Linux kernel, which is free to everyone and anyone (Complaint, §26), and adds new features, tests them
for compatibility and provides management services, training, global support, consulting and custom
engineering so that it is an operating system. éomplaint, 7 29-30. Because Red Hat's activities of
adding features, festing, providing management services and consulting are wholly without any
com.mction to the inclusion of SCO’s intelléctua] property in the Linux 2.4 and 2.5 kemels, the cases citad
by Red Hat make clear thai Red Hat cannot e_:stablish ah actual controversy,

Red Hat's reliance upon Nippow Eleciric Glass v. Sheldon, 489 F.Supp. 119 (S.DN.Y. 1980)
fares no better. In Nippon, unlike in the present case, defendant had its lawyer write to two of plaintiff’s
customers (Sony and Panasonic) and accuse them of directly infringing defendant’s patent by using
plaintiff’s prodvets. 7d. at 121-22. No such threats have been made (or alleged to have been made) by
SCO or its aitorneys. Moreéver, the Nippon court further observed that plaintiff had entered into
indemnity agreements with both Sony and Panasonic, which created an actual confroversy for the
manufacturer. Red Hat, conversely, refuses to provide indemnity agrecments to its customers and
certainly has not alleged it has an indcmnity agreement with any customers that have purportedly been
threatened with suit by SCO,

Red Hat also makes passing. reference to t’argz‘fi.Ine. v Se}zrs.Pe:rc;}?;m& Trans. Corp., 2002
WL 31426308 (S.D.N.Y. October 28, 2002), which ;s ‘fﬁéfﬁa.lly rem;\;ed from the instant case. In
Cargill, unlike here, “(I) [defendant] had its outside attorney, rather than compaty executives, write two
letters to [plaintiff]; (2) [defendant’s] letters implied infringement, indicating that [plaintiff’s] product or
products ‘may be covered by’ the ‘793 patent: (3) [defendant’s] leters implied threatened suit, because
[plaintiff] was given a short period of time within which to respond—three weeks in the first letter and 10
days in the secand—or [defendant] would take ‘appropriate action’ and be advised of jts ‘legal options’;
and (4) [defendant] infonne.d a distributor/custorner of ils discussions with [plaintiff] concerning the 793
patent, alier which that individual thought there was a pending lawsuit between the parties.” Id. at *3,

Here, of course, neither 8CO or its attorneys ever wrote to Red Hat so there were no threats of

g
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infringement and no deadlines were given to Red Hat or its customers 1o take certain actions. Rather, as
recognized by Red Hat's Complaint, SCO has been actively pursumg its claims against IBM, the
company SCO accuses of improperly cou_iﬁbuti;lg protected Unix materials to the Linux 2.4 and 2.5
kernels.

In contrast to the cases relied upon by Red Hat, the cases cited by SCO clearly establish a lack of
reasonable apprehension of suit by Red Hat, particularly Bonterra America v. Bestman, 907 F.Supp. 4
(D.D.C. 1995). As shown in SCO’s upening briel] this case compels the conclusion that Red Hat’s claims
for declaratory relief must be dismissed. SCO opening brief, pp. 12-13. In altempting to distinguish this
case, Red Hat repeats the familiar but unsubstantiated refrain that in the present case 8CO has made an
cxpress charge of mfringement to Red Hat. Red Hat Br., p. 14, As detailed above, however, when Red
Hat’s purported examples of “express charges of infringement against Red Hat” are reviewed paragraph
by pa}agraph, quote by quaote, it is ¢lear that xio such charges have ever been made by SCO against Red
Hat. Thus, pursuant to Bonterra, Red Hat’s claim for declaratory judgment should be dismissed. See
also CAE Screenpiates, Ine. v. Beloit Corp., 957 F.Supp. 784, 790 (E.D.Va. 1997).

Red Hat also cannot seek to establish an “actual controversy” based upon SCO’s decision to offer
licenses to end users. It is black letter Jaw that offering a license to end users does not create an
objectively reasonable apprehension of suit in Red Hat, SCO opening brief, pp. 12-13; Bonterra, 907 F.
Supp at 7 (offering license does not create an “actual controversy”y;, CAR Screenﬁlates, 957 F. Supp. at
790 {demand lctters between counsel for a license do not give Tise to reascnable apprehension of suit);
Phillips Plasties Corp. v. Kaisha, 57 F.3d 1051, 1053 (5 Cir. 1995)(“The offer of a patent license does
not create an actual controversy™). Again;n this cstablished precedent, Red Hat nonetheless claims that
the offer of license somehow provides it with a rezsonable apprehension of suit, particularly because a
licensing program would cause a “disruption.” Red Hat Br., p. 15. This “disruption” is purportedly

identified in paragraph 61 of Red Hat's Complaint:

RLF1-2655732.1



FROM L4 (FRIVIO. 10703 17:12/8T. 17:04/N0. 4864907502 P 16

And 50 I'm guessing that those end users are going to be looking around

to the vendor or vendors involved in supplying [Linux software] to them

whether it's Red Hat or IBDM and saying, ‘What's up guys? You know

what’s happening here? But, you know, that is going to be their beef

with their particular vendor. ‘
Nothing in this quoted language can reasonably be interpreted to be a threat of litigation to end ugers of
Linux. In fact, even if this licensing proposal created a “disruption” to Red Hat, that fact does not serve
to create a reasonable apprehension that SCO would sue Red Hat for infringement. Bonterra, 907
F.Bupp. at 8 n.3 (1he fact that a customer curtailed relationship with plaintiff to avoid any possible risk of
suit for infringement does not serve to create in plamtiff a reasonable fear that defendant would sue
plaintiff for infringement) (emphasie added), Aralac, 166 F.2d at 295 (“an economic interest is not
enough o create justiciability™).

Red Hat’s relisnce on Treemond Co, v. Schering Corp., 122 F.2d 702 (3d Cir. 1941) for the
proposition that SCO’s efforts at licensing establish an actual controversy is wholly misplaced. In
Treemond, the patent holder for Estradiol placed an ad\fertisement n a trade journal that stated, in
pcrtincnf part;

Qur patent . . . covers the process of making [Estradi;_xl].v All uses of this
material without our consent ... are a violation of our frights] under this
patent. We are giving this notice to the trade so that there tmay he no

misunderstanding or doubt as to the exclusiveness of our rights in the
United States to the product Estradiol ...

10
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-

When this threatening language is compared 1o the quoted text above from paragraph 61 of Red Hat's
Complaint, it becomes obvious that SCO’s statements do not threaten infringement suits against Red Hat
or Limux users. Accordingly, Red Hat’s claims must be dismissed for lack of subject matter jurisdiction.”

D. Even if Red Hat Could Establish Subject Matter Jurisdiction, This Court Should Decline io
Exereise Jurisdiction, '

Although it is clcar that Red Hat has not established (and cannot establish) a reasonable
apprehension of suit by SCO for infringement or misappropriation, even if it could satisfy the
prerequisites, this Court has the discretion to decline to exercise its jurisdiction. /nternational Harvester,
623 F.2d at 1217. As noted in SCO’s opening brief, the previously filed SCO v. IBM case addresses
most, if not all, of the iéﬁues of copyrigﬁt mirmgement and misappropriation. Specifically, the IBM
action will deelde the critical i.s.sSue in this case; namely, whether the Linux 2.4 and 2.5 kernels contain
source code contributed by IBM in violation of its license agreement. If SCO prevails and thereby
establishes that the Linux 2.4 and 2.5 kernels improperly contain 5CO’s protected material, then all of
Red Hat’s claims necessarily fail, as there will be a determination that the Linux 2.4 and 2.5 kemnels
contain infringing material. If, however, SCO fails to establish that the Linux 2.4 and 2.5 kernels cuntsi_jn
jts protected intellectual property, then Red Hat's claims could proceed. Huwever, in such an cvent, it
would be an enormous waste of judicial effort, with a risk of inconsistent results, for two 1awéuits

addressing the same core issue to be litigated in two separate federal district courts at the same time.

* Red Hat included in this section of its brief a footnotc that discussed privileged settlement
communications between the parties. Specifically, Red Hat quoted from a letter responding to Red Hat’s
setlement proposal; a letter that indicated, in bold print, that it was a privileged settlement
communication. Ignoring the impropricty of using a privileged seftlement communication, Fed R Evid.
408, Ward v. Allgheny Ludlum Steel Corp., 560 F.2d 579, 581 n.6 (3d Cir. 1977), Red Hat once again
selectively quotes from a letter and concludes that the letter SCO wrote in response to Red Hat's
settlement proposal and after Red Hat filed suit, “independently establishes an actual controversy ....”

.. Red Hat Br., p. I3 n.5. First, the letter does no such thing, particularly if Red Hat had included the quote
that SCO viewed Red Hat’s proposal “as nothing more than an after-the-fact effort to create an ‘actnal
controversy’™ and that “SCO will not participate in such legal mancuvering.” Letter attached hereto as
Exhibit A. Second, a letter written afzer suit was filed cannot establish “reasonable apprehension” at the
ume suit was filed. CAE Screenplates, 957 F.Supp. at 789-90 (“Thus, all facts learned by plaintiff
subsequent to the commencemenlt of the declaratory judgment suit should he accorded no weight in the
jurisdictional calculus, irrespective of whether they arose after or before the suit.”).
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"

Thus, 1f this Court does not dismiss the declaratery judgment for lack of subject matter jurisdiction or by
1ts discretion, then ft should stay the pending action or transfer it to Utah where the previously-filed IBM
action is currently being prosecuted. Indeed, if this Court does not dismiss this action, SCO ntends to file
8 motion 1o etay and/or transfer to Utah,

1L S5CO’S CONDUCT ALLEGED IN THE COMPLAINT DOES NOT VIQLATE THE
LANHAM ACT,

Red Hat relies on the test the Third Cireuit set forth in U.S. Healthcare, Inc. v. Blue Cross of
Gireater Philadelpia., 858 F.2d 914 922-23 (3d Cir. 1990) for the elements of a prima facie case under
§43(a) of the Lanham Act. Red Hat Br., p.19. U.5. Healthcare provides five clements that must be met:
(a) a false or mié]eading statement about its product [or another’s product] (b) deception or a tendency to
deceive a considerable portion of the rclevant consumers, (c) this deception is significant and likely to
influence purchasing decisions of these consumers, (d) the goods advertised are in intersiate éommerce,
and (e) a likelihood that plambff will be ﬁjured. Id at 922-23. Contrary to the assertions in Red Hat’s
answer brief, it has not stated (and cannot state) a prima facie case under the Third Circuit’s Lanham Act
test because of one incontrovertible fact—Red Hat hag no ownership or proprietary inierest in the Linux
2.4 and 2.5 kernels that are the subject of $CO’s la)vsuitlgn_gztipsi IBM—indeed no one has such an
interest. Without such mterest, Red Hat cannot establish any falee or misleading statements about jts
product or that any statements influenced a “purchase™ of the free 2.4 and 2.5 kernels.

The Linux 2.4 and 2.5 kemels are distributed under a licenéing scheme that prevents Red Hat
from having any proprietary interest therein. Pursuant to the GPIL, the Linux kernel is provided to anyone
who requests it for free, and is therefore nat “purchased” by any customer in 2 commereial transaction as
defined under the Act. Complaint 422, citing the GPL, attached as Exhibit B. Red Hat, accordingly,
makes money by providing professional services. Complaint, § 29; see also GPL (allows charging for
services only). It does not make money by selling the Linux kemnel.

Here, Red Hat has not alleged a single instance in which SCO has impugned, or even addressed,
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Red Hat’s services. Red Hat nevertheless claims that SCO’s lawsuit and its public statements about the
Linux 2.4 and 2.5 kernels somehow provide Red Hat with the right to assert a claim under the Lanham
Act. Given the peculiar nature of the ownership. and distribution of these kernels, however, Red Hat's
alleged interest in the Tinux 2.4 and 2.5 kernels is too indirect, too remote, and too disconnected from any
ownership or proprietary control to show a sufficient economic interest in the “product” under the
Lanham Act. See Conte Bros. Auwtomotive, Inc. v. Quaker State-Slick 50, Inc., 165 £.3d 221, 231-35 (3d
Cir. 1998) (prudential standing requirements for 43(a) ¢laim require, among other items, directness of
injury and proximity of party to allegedly injurious conduet); Joint Stock Society v. UDV North America,
Inc., 266 F.3d 164, 179-80 (3d Cir. 2001) (addressing standing requirements under §43(a); plaintiff failed
to satisfy prudential standing requirements); Stansfield v. Osborne [ndustries, Inc., 52 F.3d 867, 873 (107
Cir. 1995) (standing for falsé advertising claim requires plaintiff to be a competitor and allege a
competitive injury;; with the fréely distributed Linux kemnels, Red Hal is not a competitor, cannot allege
competitive inury and has no standing). Without all egiﬁg (or being ahle to allege) any ownership interest
in the Linux 2.4 and 2.5 kernels, which are the subject of 8CO’s suit against IBM and all of 8CO’s public
staternents, Red Hat simply has no standing under 43(a). See. e.g., Shonac Corp. v. AMKO Int'l Inc., 763 o
F. Supp 919, 930-31 (S.D. Ohio 1991) (no standing under 43(2) without showing of equitable or
ownership interest).

. REDHAT'S LANHAM ACT CLAIMS ARF BARRED BY THE FIRST
AMENDMENT,

Red Hat asserts in its answer brief that alleged statements by SCQ are “commercial” in nature.
Red Hat Br, pp. 22-25, Red Ilat’s position, however, {5 overly simplistic-—it merely tries to advocate
that the spesch is “commercial” so that it fits within the ambit of the Lanham Act, but ignotes that the
speech also contains protected, non-commercial clemnents. As a result, Red Hat simply argues for the
exact “bright-line” test for commercial speech rejected by the U.S. Supreme Court in City of Cincinnati v.

Discovery Netwark, Inc., 507 U.5. 410, 417 (1993).
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